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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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6) ^ Claim(s) 1^9 is/are rejected. 
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8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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DETAILED ACTION 
Drawings 

1 . The subject matter of this application admits of illustration by a drawing to 
facilitate understanding of the invention. Applicant is required to furnish a drawing 
under 37 CFR 1 .81 (c). No new matter may be introduced in the required drawing. 
Each drawing sheet submitted after the filing date of an application must be labeled in 
the top margin as either "Replacement Sheet" or "New Sheet" pursuant to 37 CFR 
1.121(d). 

Claim Interpretation 

2. The transitional phrase of claim 1 , "characterised in that", is interpreted to be an 
open-ended transitional phrase. 

Claim Objections 

3. Claim 1 is objected to because of the following informalities: 

a. Line 4- "liquid have a molecular weight" (emphasis added) should be 
replaced with -- liquid has a molecular weight-. 

b. Line 7- "is of plastics material" should be replaced with --is of a plastics 
material--. 

Appropriate correction is required. 
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4. Claim 9 is objected to because of the following informalities: In line 3- "it have a 
molecular weight" (emphasis added) should be replaced with -- it has a molecular 
weight--. Appropriate correction is required. 

Claim Rejections - 35 USC §112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

6. Claims 1-9 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

7. Claim 1 recites the limitation "the volatile liquid" in line 4. There is insufficient 
antecedent basis for this limitation in the claim. For the purpose of the prior art rejection 
below, the limitation has been interpreted as "a volatile liquid". 

8. Claim 9 is rejected under 35 U.S.C. 112, second paragraph, as being incomplete 
for omitting essential steps, such omission amounting to a gap between the steps. See 
MPEP § 21 72.01 . The omitted steps are: the method claims no steps to disseminate a 
volatile liquid. 

Claim Rejections - 35 USC § 102 

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

10. Claims 1-8 are rejected under 35 U.S.C. 102(b) as being anticipated by He et al. 
(WO 02/30220). 

11. In regards to claims 1 -8, He et al. discloses a transfer member (porous wick 1 02) 
in contact with a reservoir (104) that is capable of passing the contents of the reservoir 
into the environment via capillary forces. The wick is taught to be made from plastic 
materials, such as high density polyethylene or polytetrafluoroethylene, which are 
known to have low surface energies and coefficients of friction. See Figure 1 ; page 5, 
lines 1-26 and page 9, lines 1-8. The applicant has listed high density polyethylene in 
the specification as an appropriate material for the transfer member (see the table on 
page 10 in the Applicant's specification). Therefore, when the structure recited in the 
reference is substantially identical to that of the claims, claimed properties or functions 
are presumed to be inherent. The Courts have held that it is well settled that where 
there is a reason to believe that a functional characteristic would be inherent in the prior 
art, the burden of proof then shifts to the applicant to provide objective evidence to the 
contrary. See In re Schreiber, 128 F.3d at 1478, 44 USPQ2d at 1478, 44 USPQ2d at 
1432 (Fed. Cir. 1997) (see MPEP § 2112.01, I.). The limitations regarding the volatile 
liquid do not further limit the apparatus claims. "Expressions relating the apparatus to 
contents thereof during an intended operation are of no significance in determining 
patentability of the apparatus claim." Ex parte Thibault, 164 USPQ 666, 667 (Bd. App. 
1969). Furthermore, "[ijnclusion of material or article worked upon by a structure being 
claimed does not impart patentability to the claims." See In re Young, 75 F.2d *>996<, 
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25 USPQ 69 (CCPA 1935) (as restated in 
459 (CCPA 1963)) (see MPEP § 2115). 
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In re Otto, 312 F.2d 937, 136 USPQ 458, 



Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

13. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

14. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Purzycki 
(US 4,913,350) in view of He et al. (WO 02/30220) with teaching of inherent properties 
from Dimetol® fact sheet. 

1 5. In regards to claim 9, Purzycki discloses a method of dissemination a volatile 
liquid into an atmosphere by evaporation from a plastic transfer member (external 
capillary member; see Figure 5 and col. 4, line 58 to col. 5, line 7) having surface 
capillary channels. The volatile liquid (common materials listed in Table 5 in col. 13, 
where almost all have a surface tension of less than 40) has at least 30% having a 
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molecular weight of 1 75 maximum and surface tension of less than 40 dynes/cm (col. 
1 2, lines 43-64). The composition would be the 1:1 molar solution of limonene 
(molecular weight of 136 and a surface tension of 29.8 dynes/cm) and Dimetol® 
(molecular weight of 1 44 and a surface tension of 26.4 dynes/cm; see Dimetol® fact 
sheet) (see col. 10, lines 37-40) 

16. Purzycki does not explicitly teach that the transfer member has a surface energy 
of less that 45 dyne/cm. 

17. In the analogous art of vaporizers, He et al. discloses a transfer member (porous 
wick 102) in contact with a reservoir (104) that is capable of passing the contents of the 
reservoir into the environment via capillary forces. The wick is taught to be made from 
plastic materials, such as high density polyethylene or polytetrafluoroethylene, which 
are known to have low surface energies and coefficients of friction. See Figure 1; page 
5, lines 1-26 and page 9, lines 1-8. The applicant has listed high density polyethylene in 
the specification as an appropriate material for the transfer member (see the table on 
page 10 in the Applicant's specification). Therefore, when the structure recited in the 
reference is substantially identical to that of the claims, claimed properties or functions 
are presumed to be inherent. The Courts have held that it is well settled that where 
there is a reason to believe that a functional characteristic would be inherent in the prior 
art, the burden of proof then shifts to the applicant to provide objective evidence to the 
contrary. See In re Schreiber, 128 F.3d at 1478, 44 USPQ2d at 1478, 44 USPQ2d at 
1432 (Fed. Cir. 1997) (see MPEP § 2112.01, I.). 
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18. It would have been obvious for one of ordinary skill in the art at the time of the 
invention to have combined the use of the wick of He et al. with the method of Purzycki 
for the purpose of effectively evaporating fragrances into the environment. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Timothy Cleveland whose telephone number is 
(571 )270-5041 . The examiner can normally be reached on Monday-Thursday 7:30-5 
EST alt Friday 8:30-4 EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Walter Griffin can be reached on (571 )272-1 447. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Timothy Cleveland/ 
/Walter D. Griffin/ 

Supervisory Patent Examiner, Art Unit 1774 



